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DECISION O F  T H E  U N I T E D  8TATES 
W A B H I N Q T O N .  0 . C .  2 0 5 4 8  

FILE: B-209562 DATE: January 31, 1983 

MATTER OF: E. J. Nachtwey 

DIGEST: 

1. Protest that awardee did not meet definitive 
responsibility criteria concerning education, 
experience, and capacity is denied where 
awardee submitted "Qualifications Statement" 
from which contracting officer could reasonably 
conclude that criteria had been met. 

2. Whether contractor is performing in accordance 
with the contract terns is a matter of contract 
administration for resolution by the con- 
tracting agency, not GAO. 

E. J. Nachtwey protests the award of a contract to 
Deane M. Meyer under invitation for bids (IFB) No. R92-82- 
94-N issued by the United States Department of Agriculture 
(Agriculture), Region 9, Wisconsin, for nusic instruction. 
Mr. Nachtwey contends that Mr. Meyer lacks the expertise 
necessary to comply with the solicitation requirements. 

The protest is denied in part and dismissed in part. 

Four bids were submitted at the bid opening. They 
were: 

1. Douglas Tomnay 
2. E. J. Nachtwey 
3. Deane M. Meyer 
4 .  David A .  Dall 

$ 9,000 
9,396 
9,600 

13,500 

Mr. Tomnay's bid was rejected because he did not meet 
the educational requirements contained in paragraph 140 of 
the solicitation. Mr. Nachtwey's bid was rejected as non- 
responsive because he would not work on Tuesday and Thursday 
evenings. The contract was awarded to Mr. Meyer, the third 
low bidder. 
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Mr. Nachtwey does not contend that his bid was 
responsive. He protests that Mr. Meyer lacks the qualifica- 
tion required to meet the solicitation requirements. Had 
we known all the facts prior to receipt of the agency report, 
we would have dismissed the protest because, even if 
Mr. Nachtwey's contention is correct, he would not be in 
line for award. The contract would instead be awarded to 
Mr. Dall, the fourth bidder. Although Mr. Nachtwey contends 
all bids are unqualified, he fails to specify why Mr. Dall's 
bid is unacceptable. See International Business Investments, 
B-202164.2, June 8 ,  1981, 81-1 CPD 459,  in which we held that 
a fifth low bidder is not an interested party when there is 
at least one other firm to whom award could be made. 

We nevertheless conclude, on the basis of our 
examination of the agency report and Mr. Nachtwey's comments, 
that the protest is without merit. 

The solicitation requires the development of a musical 
program for the instruction of Corpsmen enrollees. The pro- 
gram is to include vocal and instrumental instruction for the 
following instruments: guitars, drums, trombones, cymbals, 
trumpets, saxaphones, accordians, violins, harmonicas, and 
the use of amplifiers. Mr. Nachtwey contends Mr. Neyer is 
incapable of instructing anything other than guitar because 
he lacks the education and experience required by the 
following paragraph of the solicitation: 

"140 - Qualifications 
"Instructor must have a music deqree or 

equivalent from a special music school and 
experience in bands. A l s o  must know how to 
conduct music for band." 

The protest relates to Mr. Meyer's responsibility, that 
is, his capacity to perform the contract. Our Office does 
n o t  review affirmative determinations of responsibility 
unless fraud on the part of procuring officials is shown or 
the solicitation contains definitive responsibility criteria 
which allegedly have been misapplied. Watch Security, Inc., 
B-209149, October 20, 1982, 82-2 CPD 3 5 3 .  Definitive 
responsibility criteria are specific and objective standards 
established by an agency for a particular procurement for the 
measurement of a bidder's ability to perform the contract. 

.,,: - - . . 
T 
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The special  s t a n d a r d s  l i m i t  t h e  class of b i d d e r s  t o  t h o s e  
m e e t i n g  s p e c i f i e d  q u a l i t a t i v e  a n d  q u a n t i t a t i v e  q u a l i f i c a t i o n s  
n e c e s s a r y  f o r  a d e q u a t e  c o n t r a c t  p e r f o r m a n c e ,  e . g . ,  minimum 
e x p e r i e n c e  r e q u i r e m e n t .  P r o f i c i e n c y  Associates, I n c . ,  
B-198844.2, J a n u a r y  1 9 ,  1981 ,  81-1 CPD 29: Hauahton  E l e v a t o r  - 

D i v i s i o n ,  R e l i a n c e -  E lec t r i c  Company, 55 Comp.  6en .  1 0 5 1  
( 1 9 7 6 ) r  76-1 CPD 294. 

I n  o u r  view, t h e  r e q u i r e m e n t  t h a t  t h e  i n s t r u c t o r  know 
how t o  c o n d u c t  m u s i c  i s  n o t  s u f f i c i e n t l y  s p e c i f i c  and 
o b j e c t i v e  t o  be c o n s i d e r e d  a d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i o n .  G a f f n y  Plumbing and  H e a t i n g  C o r p o r a t i o n ,  
B-206006, J u n e  2 ,  1982, 82-1 C P D  521. W e  t h e r e f o r e  w i l l  n o t  
r e v i e w  M r .  M e y e r ' s  r e s p o n s i b i l i t y  u n d e r  t h i s  r e q u i r e m e n t .  

However, t h e  r e q u i r e m e n t  t h a t  t h e  i n s t r u c t o r  "have  a 
m u s i c  d e g r e e  o r  e q u i v a l a n t  from a special  m u s i c  s c h o o l  and  
e x p e r i e n c e  i n  bands"  is more s p e c i f i c  and is a r g u a b l y  a 
d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i o n .  Assuming, a r g u e n d o ,  
t h a t  it is, o u r  r e v i e w  is l i m i t e d  to  d e t e r m i n i n g  w h e t h e r  
M r .  Meyer h a s  s u b m i t t e d  e v i d e n c e  from which t h e  c o n t r a c t i n g  
o f f i c e r  c o u l d  r e a s o n a b l y  c o n c l u d e  t h a t  t h e  d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i o n  had  b e e n  met. J o h n s o n  C o n t r o l s ,  - l n c . ,  B-200466, F e b r u a r y  2 0 ,  1 9 8 1 ,  8 1 - 1 E D  120.  

M r .  Meyer s u b m i t t e d  a " Q u a l i f i c a t i o n s  S t a t e m e n t "  w i t h  
h i s  b i d  which  l i s t e d  t h e  " S o u t h w e s t  G u i t a r  C o n s e r v a t o r y "  
among h i s  e d u c a t i o n a l  q u a l i f i c a t i o n s .  H e  a lso i n d i c a t e d  t h a t  
he  h a s  been  t e a c h i n g  a c lass  i n  b e g i n n i n g  g u i t a r  a t  Nicolet 
C o l l e g e ,  R h i n e l a n d e r ,  W i s c o n s i n ,  and  is c u r r e n t l y  p l a y i n g  
w i t h  t h e  "Neon Rainbow" band f rom C l i n t s v i l l e ,  W i s c o n s i n .  
Whi l e  w e  appreciate  M r .  N a c h t w e y ' s  c o n c e r n ,  t h e  c o n t r a c t i n g  
o f f i ce r  c o u l d  r e a s o n a b l y  c o n c l u d e  f rom t h i s  e v i d e n c e  t h a t  
M r .  Meyer h a s  "a m u s i c  d e g r e e  o r  e q u i v a l e n t  from a spec ia l  
m u s i c  s c h o o l  and  e x p e r i e n c e  i n  b a n d s . "  T h i s  g round  of 
protest ,  a c c o r d i n g l y ,  is d e n i e d .  

Mr. Nachtwey h a s  s u b m i t t e d  a copy  of a n o t i c e  announc ing  

H e  c o n t e n d s  t h e  n o t i c e  p r o v e s  
M r .  Meyer's c lasses .  The n o t i c e  does n o t  r e f e r  t o  v o c a l  
i n s t r u c t i o n  or Sunday classes. 
M r .  Meyer is  not p r e s e n t l y  comply ing  w i t h  t h e  c o n t r a c t  
terms. We w i l l  n o t  c o n s i d e r  t h i s  a l l e g a t i o n .  The q u e s t i o n  
of w h e t h e r  a c o n t r a c t o r  is  p e r f o r m i n g  i n  a c c o r d a n c e  w i t h  t h e  
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contract terms is  a matter of c o n t r a c t  a d m i n i s t r a t i o n  and 
will n o t  be c o n s i d e r e d  by o u r  O f f i c e .  
8-208543, September 8 ,  1982,  82-2 CPD 211. 

t h e  e d u c a t i o n a l  and band e x p e r i e n c e  r equ i r emen t  is d e n i e d .  
The o t h e r  g r o u n d s  of p r o t e s t  are  d i s m i s s e d .  

Dyna-Cote Ind . ,  I n c . ,  

Mr. Nachtwey's  p r o t e s t  r e g a r d i n g  t h e  m i s a p p l i c a t i o n  of 

/) of t h e  United S ta tes  




